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ETATE OF MONTANA
BEFORE 'THE BOARD OF PERSDNNEL APPEALS
16 THE MATTER OF UDHFAIR LAGOR PRACTICE CHREGE HO, S4=3091

FEDERATION OF BUITE-SILVER
BOW PUBLIC EMPLOYEES 4372,

)
3
Canplalnant, i FINDIKGS OF FRCT;
s, | CONCLUOSIONS OF LAW;
) DRDER
CITY OF BUTTE, TIM CLARK, i
FERSONMNEL DIRECZTOR; ]
)
Defendants. I
& d - ook Aok ok W o
TI. THTRADUCTTON
The above pattar comes on as a result of an Unfair Labor
Practice filed by the Federation of Butte-Silver Bow Public
Enployeess, 4372, hereinafter the Federation, on Septomber 35,
ioga.

Pursuant T2 an agreenent bDetween the parties facts have been

stipulated and the natter submitted to the hearing examiner for a

dacision. Represonting the Federation is Dan Evans. Represenbing
Bubtka-Siiver Bow L2 Ross Richardson, Appearing amicus curiae
for the Court 1is Lewis Brown, Jr. - The nmatter was. submitted on

March 2, 1890,
II. STIPULATED ISSUE

Since the Districk Court by its Order dated Adgust 15, 19a849
directed Butte-5ilver Bow to reclassify the employess, and Butte-
SBiiver Bow had no cheice but to follow the Order, does compliance

by Butte-Silver Bow constitute an Unfair Labor Practlce.
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111 . STIPUOLATED FARCOTS

1 Om Augusk 15, 1688 Distriet Court Judges Arnald Olsen
and Mark P, Bullivan issued an order to remove Department
sacretaries Barbara WVerbonce and Betty Peterscn from  the
epllective bargaining unit.

I The order was based on the assertion that the above
menticned employvess are confidential as defined in 39-31-103{12}.

< Reclassification was not sought by Butte-Silver Bow and
Putte-Silver Bow takes na position as to the confidentiality of
the above pamed employedés.

k. Tim Clark, Fersonnel Director, pursuant te the Grder af
Court, directed the Payroll Clerk to reclassify the secretarias
consistent with the District Court's Opder. A copy of this Order
and ‘meme to the Payrall Clerk was Senk to Patsy Jahnsan; Looal
Unien President, on Auguet 15, 19B9,

. The City and County of Bukbte—S5ilver How and the Butte
S1lver Bow Puhliu Employers Foderablan Laocsl 4373, MPT, AFT, AFL-
CIO are parties to a Collective RDargalning Agresdent which
containe the Folleoewing recognition clausel

The Employer recocgnizes the Federation as the exclusive

representntive for all deputies and assistants of the

Fellowlng elected officials of khe City and County af

Butte-Silver Bow State of Montana: Audlitor;, Clerk and

Recorder, Clerk of Court, Superintendant of Schoals,

and Treagurer; and all other secrsastarial, parking

anfocrocement officers, bookkeeping, stenographic @ and

clerical empleyees of the Butte-5ilver Bow Municipal

Gowvernment excluding summer enpleoyees, @slected
pEficials, chief ‘deputies, confidential enployaas,
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supervisary saployees, management employess, anpd all
other persans as defined by the At 3%-31-103, MCa,

G. On the 25th day of SeplLember 1989 the Fedoration filed
an Unfair Labor Practice -alleging that the removal of Lhe above
namad: enployees from the bargaining unit constituted wiolatlon of
Sectlon 21%-31-401(1) and ([§) HCA as well as Secticn 39-31-202
MICHh .

Iv. DISCUSSION

The guastion before the hearing exaniner 1is whether the
removal of employees fror the bargaining unit under Court order
constituted an unfair Jlabor practica. Thara is no factual
dispute that the employeea in questicn were members of the
bargaining anlit at the time they were remcved. There alsa scops
to bo no guestion that the employer was Butte Silver-Bew as the
Defendant's brief states that the Dbistrictk Tourt is not the
employer.

In remeving employess from the bargaining unit the srplover
was between the proverbial rock and the harcd plase. on the one
hand was pogsible contempt of Court IF the Court Opder was nat
obeyed. ©On the other hand waa an unfaly labar practice. To be
gurse, tThe contempt possibility wag no doubt the more prassing
consideratian and nesessitated compliance., Howaver, the
collactive bargaining agresenant between Dubbte Silver-How and the
Faderation is a contract. It 1s a contract that guarantees

certain rights to eaployess subject to ite provisions. Thase
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wera pot "at will" employees, a fact that distinguishes this case
from that of Mead v, MeoHittrick, 243 Hont. 428, 3% P.ad 517. 1In
complying with the Court Order Dutte Silver=-Bow hasg mot lived up
to ite contractoeal obligation to the Federation and ©To the
employess, fights and privileges enjoyed under the coptract
have been taken away From empleyess witheout due process and
without uwblllzation of the statutory mechanism for determining
the composition of bargaining units contained in 39-31-202 MCR.

Tha -answer of Butte-Silver Bow' to this is that the
Federation shauld appoal the Court OGrder. I nmagree with the
Fedoratian. Butbte=5ilver Bow did pot have to oosit back apd
comply with the Court Order relving on what appears to be a
defense of necesasity. Butte-8ilver Bow had an ocbligation and
!_'IEL'h{I.!'IF continues t£a have anm obligekian Lo appeal  EBhe Coorct
ardar . [t was npob just the Federation who was slgnatory to the
cankract, For either the Federation or Butte=S5ilver Bow tTo do
nothing negates the contract as it applies to the empleyess in
guastion and as it Applles to the overall integrity of the
canktrack,

In lta brief the Federation asks that the Board of Personnel
Appaals find that the District Court excesded 1ts auvthority and
vialatad the Comstitution aof the State. It 4% wall serctled that
administrative agencles cannot rule on constitutiomal guestions.
Hand in hand with this;, it is not for an administrative agency. to
declare that a Court has exceeded its autherity. Agencies can

.
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interpret laws — pspecially laws that are within thelr rleld of
expartise,

This appears to be a case of first impreszion in Montana.
A9=11-202 MOEH pravlﬂus Lhat Ehe Board of Personnel Appeals shall
decide the unlt appropriate for collective bargaining purposes.
The lamgquage 1s mandatory. aother than agreement betwesn the
parties to the bargaining agreement no other statutory scheme
exists to determine approprlate bargainlog unlits nor la theres any
statutory scheme that gives the Courts the ability to determine
bargaining umnits except through Jjudicial review :subseguent to
Board action. That has not occurred in this case. Rather, the
Court has declared two people confidentinl umnder 39-31-103 MCA
withouk Hoard invalwvemanb. Moreover, based onm the lelter of the
Court attached to the Dafendant's answer to the summons served by
tha Hoard, these pasitlan=s were removed without applylng long
established  Boaprd of Personnel Appeals and Hational Labor
RFalatlans Doard precedant to determine confidential status, See
for exanaple Siemens Corp., 224 NLRB 216, 92 LREM 1435, and UC #6-
7%, UD #£27-7% and UD #6-83.

In summation, publia employeecs have the right to organize
and bargain collectively under the Collective Bargaining act for
Public Employees, The Board of Personnel Appeals is charged with
protecting the integrity of that Act. The integrity of Lthe Aot
has been braught to guesktian in this case in that the statutory
schens far deternining appropriate bargaining unitcs has not been

=
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fFollowaed, The Board cannot cendene such actien if the At 15 to
havea meaning. 1
W COMCLAUSIONS OF LaW

o 138 The State of Montana and the Board of Personnel Appeals
have jurisdiction over this complaint under the provisions of 39-
I1-401 et seg. The fackt that no appeal was taken of the District
Caurt Order la not sufficlent te act as a bar to the charge filed
by the Federation, The charge wag filed in & timely fashicn and
dogs cancern #astbters subject to the provisions of the Collective
Rargalnlng hck and the Jurisdiection of the Heard of Parsonnel
Aopoals.

2. Butte-51lver Dow committed an unfair laber practice by
unilaterally removing Barbara Verbance and Betty Peterson from
the bargaining unit. Those actions constitute a wviolation aof
15-=31=401(1)] and (5] MCA as well as 39=-31=202 MCA,

3. Absant -agreement between +the parties as to the
composition of a bargaining wnit the Board of Personnel Appeals
has exclusive jurisdictiaon ta determine the cenfidential status
af esplayess within a bargalnlng unit as well as the composition
of a kargaining unit under the authority of 39-31-202 MNCA and
ARM 24.26.610 through ARM 24.%&.8622 as well as ARM 24.236.830.

VI. RECOMMENDED ORDER
It i recormended that Barbara Verbance and Betty Peterson

ba reinstated in the bargaining wunit.
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Dated this 72 day of April, 19490,

BOARRD OF PERSONHEL APPERLS

o -
By J0HN ANDREW
Hearing Examiner

HOTICE: Exceptions to these Findings of Fact, Conglusion of Law,
and Reconppendsad oOrder, may be Ffiled within twenty [(30) days of

service. If no exceptlons are filed the Recommended Order will
hecona the Order of the Board of Personnel hAppeals.

x® & % & ok W &k W WoW

CERTTFICATE OF SERVICE

The undersigned does certlfy that a true and correct copy of
this document was served upon the following on thae o o9 day of
April, 1990, postage pald and addressed asz follows:

R. Lewis Brown, Jr. P.C.
Dutte Lagal Center

105 East Front Stresat
Rutta, MT &9701

Dan Evans

Montana Federation of State Employvecs
P. Q. Hax 1246

Halena, MT H9624-1246

Rasz Richardson
Attornay At Law
Butte-Silver BHow County Courthouse
Butte, MT 53701

Tim Clark, Poarsannel Dircector
Butte-5ilver Bow County
Butte-5ilver Bow County Courthouae
Butte, MT 55701
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